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Good afternoon Chairman Garrett, Ranking Member Waters, and members of the
subcommittee. Thank you for the invitation to discuss the very important issue of
reforming the performance of the secondary market for residential mortgages, where
reckless practices fueled reckless lending and a foreclosure crisis that has impoverished
families, destroyed neighborhoods, and triggered a global financial crisis.
I serve as Senior Policy Counsel at the Center for Responsible Lending (CRL), a
nonprofit, non-partisan research and policy organization dedicated to protecting
homeownership and family wealth. CRL is an affiliate of the Center for Community
Self-Help (“Self-Help”), a nonprofit community development financial institution. For
thirty years, Self-Help has focused on creating asset building opportunities for lowincome and minority families, primarily through financing safe, affordable home loans
that have enabled thousands of families to build assets for the first time. In total, SelfHelp has provided over $5.6 billion of financing to 64,000 low-wealth families, small
businesses and nonprofit organizations in North Carolina and across America.
I.

Introduction and Summary

You have asked us today to consider the implications and consequences of the proposed
rule on risk retention for securitized assets. We are most concerned about the impact of
the proposed rule on the market for residential mortgages. In our view, the proposed rule
would squander an opportunity to ensure that well-structured, responsibly underwritten
and appropriately serviced mortgage loans become widely available to all credit-worthy
families. If the private label securities market makes a substantial comeback, it would
relegate many creditworthy families to second-tier, less sustainable mortgage loans.
Access to responsibly structured, properly serviced loans is particularly important for
families who lack the wealth to sustain payment shock or hedge against interest rate risk.
For this reason, we agree with the agencies that the “Qualified Residential Mortgage”
(QRM) exception to the risk retention rules should apply only to loans whose terms are
responsible and sustainable, and that are underwritten to ensure the borrower’s ability to
repay based on documented income. Where we differ with the agencies is in our strong

belief that such loans should be broadly available to credit-worthy families. Ideally,
these should be the loans of choice for most borrowers. Loans that do not meet these
standards should remain available, but should be the exception, not the dominant product,
and should be subject to strict regulatory oversight to address abuses. We believe that
was the intent of Congress.
The proposed rule would do exactly the opposite of what we here suggest. It would
create a category of responsible mortgages, but make them available to only a small
proportion of creditworthy families. This is the result of down-payment, debt to income
and credit history requirements so extreme they would exclude much of the middle class,
along with large numbers of credit worthy families of color and low- and moderateincome borrowers, from access to QRMs
Respectfully, we believe that the proposed approach is both a bad idea and a missed
opportunity and should be revised.
It is a bad idea for two reasons. First, a 5 percent risk-retention requirement for loans
outside the QRM definition will come at a cost that will be passed onto borrowers; most
borrowers should be able to avoid this added cost – and receive the benefits of a soundly
underwritten and fair mortgage – by opting into a QRM. The added cost of non-QRM
loans should be the exception rather than the norm. Second, we are concerned that nonQRM loans will be stigmatized by lenders, considered unsafe by bank examiners, and
will be made more costly or less available as a result. The rule should be reworked to
ensure that most borrowers are able to get a sustainable loan through the QRM.
It is a missed opportunity because the regulators now have the opportunity to drive the
market into one dominated by sound, sustainable loans.
Our concerns and suggestions are detailed below.
Almost four years ago, our organization released a report warning that the reckless and
abusive lending practices of the previous two decades would lead to approximately 2
million subprime foreclosures. At the time, our report was denounced by the mortgage
industry as absurdly pessimistic. Sadly, our projections turned out to be extremely
conservative. The damage has been far worse, spreading from the subprime to the prime
sectors, catalyzing a housing-lead recession, and triggering historic levels of
unemployment.
Since we issued that 2006 report, there have already been as many as 3 million homes
lost, and Wall Street analysts recently predicted there could be as many as 11 million
more foreclosures filed.1 The foreclosure crisis has had catastrophic consequences for
families and communities. The first wave of homeowners ended up in dire straits owing
to abusive mortgage originations, incompetent and predatory mortgage practices,
ineffective government oversight, and a complex securitization system that lacks
accountability.
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Now, millions more are in danger because of the toxic combination of underwater loans
and unemployment that festers in so many areas. Even families that never missed a
mortgage payment prior to this recession now struggle under financial strains not of their
making.
The mortgage lending marketplace has become so problematic that today, private lending
is almost non-existent. Government lending is practically the whole market, a
circumstance that is not viable over the long term. In order to create a strong housing
market moving forward, the private market must come back without repeating the
mistakes of the 1990s and early 2000s. The best way to do this is through clear “rules of
the road” set forth in the QRM definition that encapsulate the terms of sustainable
mortgage lending for most borrowers. Unfortunately instead, the proposal suggests a
narrow “gold standard” that will reach a small portion of mortgage borrowers and sets the
stage for a two-tiered market to evolve as the private market returns—with good loans for
the top tier and substandard loans for the bottom tier.

Some argue that low- and moderate-income borrowers should either take their chances on
non-QRM loans, or be denied credit altogether. However, denying such families access
to the American dream of homeownership – and the ability to build wealth in the longterm – makes no sense. It would be unfair to deny borrowers who can demonstrate an
ability to repay a mortgage the ability to build wealth and ties to the community simply
because, e.g., they could not afford to put 20 percent down in cash. This would also have
negative repercussions for the economy and the ability for middle class families needing
to sell their houses, as a healthy market needs a continuous influx of new customers. The
failure to consider the needs of first-time homebuyers and customers from low-wealth
backgrounds when we create any new system would be catastrophic for future growth.
Recommendations:


QRMs should be responsibly underwritten to ensure the borrower has the capacity
to repay the loan by its terms out of documented income, taking account of the
borrower’s other debt.



QRM loans should be widely available to qualified borrowers to avoid creating an
opportunity for less responsible lending to proliferate. Accordingly, QRM loans
should be available to all qualified borrowers without restriction based on whether
or not the family has the wealth necessary for a large downpayment. Nor should
families be excluded based on rigid credit history or debt-to-income ratios that
could strand families in rental housing that costs as much, on a monthly basis, as
the monthly cost of homeownership.



The Risk Retention Rule should, among other things, define QRMs as loans that
are sensibly structured in accordance with the requirements of a Qualified
Mortgage (“QM”) as set out in Title XIV of Dodd-Frank, and to be defined by
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the Federal Reserve Board (or later the CFPB). The definition should exclude
loan features associated with payment shock or other elevated default risks,
including negative amortization, deferred repayment of principal, balloon
payments, substantial rate increases, and prepayment penalties



II.

This definition should also include appropriate loan servicing standards, including
the requirement that servicers mitigate losses by taking appropriate action to
maximize the net present value of the mortgages for the benefit of all investors
(rather than any particular investor class). Servicers should also be required to
pursue loss mitigation rather where doing so would yield a net present value that
is equal or greater than that from foreclosure. Additionally, the structure of
servicer compensation must not operate to encourage foreclosure over loss
mitigation. Servicers must also be required to implement a reasonable process
for addressing subordinate liens owned by the servicer or any of its affiliates. The
interests of the first lien-holders on the property should have priority in the
resolution of a troubled loan, and servicers holding second liens should have an
absolute fiduciary responsibility to act in the best interests of the first lien-holders,
regardless of the servicer’s other interests in the property. Finally, servicers
should be required to publicly disclose their ownership interests (or those of any
affiliate) in any other loans secured by the property that secures any loan in the
pool.

Background: The Impact of the Foreclosure Crisis
A.
The foreclosure crisis has affected (and will continue to affect)
millions of people.

With one in seven borrowers delinquent on their mortgage or already in foreclosure2 and
more than one in four mortgages underwater,3 continued weakness in the housing sector
is already impairing economic recovery and hampering efforts to create jobs and reduce
unemployment. According to industry analysts, the total number of foreclosures by the
time this crisis abates could be anywhere between 8 and 13 million.4 A recent study by
CRL estimated that 2.5 million foreclosure sales were completed between 2007 and 2009
alone, while another 5.7 million borrowers are at imminent risk of foreclosure5
Beyond the impact of the foreclosures on the families losing their homes, foreclosure
“spillover” costs to neighbors and communities are massive. Tens of millions of
households where the owners have paid their mortgages on time every month are
suffering a decrease in their property values that amounts to hundreds of billions of
dollars in lost wealth just because they are located near a property in foreclosure.
Depending upon the geography and time period, the estimated impact of each foreclosure
ranges from 0.6 percent to 1.6 percent in lost value to nearby homes. CRL estimates that
the foreclosures projected to occur between 2009 and 2012 will result in $1.86 trillion in
lost wealth, which represents an average loss of over $20,000 for each of the 91.5 million
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houses affected.6 These losses are on top of the overall loss in property value due to
overall housing price declines.7

In addition, foreclosures cost states and localities enormous sums of money in lost tax
revenue and increased costs for fire, police, and other services because vacant homes
attract crime, arson, and squatters. As property values decline further, more foreclosures
occur, which drive property values down still more. The Urban Institute estimates that a
single foreclosure results in an average of $19,229 in direct costs to the local
government.8
The crisis also has a severe impact on tenants in rental housing. According to the
National Low-Income Housing Coalition, a fifth of single-family (one-four unit)
properties in foreclosure were rental properties, and as many as 40 percent of families
affected by foreclosure are tenants.9 While tenants now have some legal protection
against immediate eviction,10 most of them will ultimately be forced to leave their
homes.11 Furthermore, a great deal of housing stock is now owned by the banks rather
than by new owners. Banks are not in the business of renting homes and are not well
suited to carry out the duties required of a landlord.
Compounding the problem of renters losing homes to foreclosure is the impact that the
crisis has on other sources of affordable housing. A policy brief from the Joint Center for
Housing Studies reports that dramatic changes at Freddie Mac and Fannie Mae and
coincident changes in credit markets have disrupted and increased the cost of funding for
the continued development of multi-family (five or more units) properties, despite the
fact that underwriting and performance has fared better in this segment than in singlefamily housing.12 As a result, even though a general over-supply of single-family housing
persists, the deficit in the long-term supply of affordable rental housing may still
increase.13
B.
Badly structured loan products lie at the heart of the mortgage
meltdown.
In response to the foreclosure crisis, many in the mortgage industry have evaded
responsibility and fended off government efforts to intervene by blaming homeowners for
mortgage failures, saying that lower-income borrowers were not ready for
homeownership or that government homeownership policies dictated the writing of risky
loans.14 The data refute this claim. Empirical research shows that the elevated risk of
foreclosure was an inherent in the structure of the subprime and “exotic” loan products
that produced this crisis, and that these same borrowers could easily have qualified for,
and sustained, far less risky mortgages that complied with all relevant government
policies and regulations.
A number of studies demonstrate that loan performance and loan structure are strongly
related. For example, Vertical Capital Solutions found that the least risky loans15
significantly outperformed riskier mortgages during every year that was studied (2002-
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2008), regardless of the prevailing economic conditions and in every one of the top 25
metropolitan statistical areas, holding borrower characteristics constant.16 That study also
confirmed that loan originators frequently steered customers to loans with higher interest
rates than the rates for which they qualified and loans loaded with risky features such as
exploding interest rates and high prepayment penalties. In fact, 30 percent of the
borrowers in the sample (which included all types of loans and borrowers) could have
qualified for a safer loan. The Wall Street Journal commissioned a similar study that
found 61 percent of subprime loans originated in 2006 “went to people with credit scores
high enough to often qualify for conventional [i.e., prime] loans with far better terms.”17
Even applicants who did not qualify for prime loans could have received sustainable,
thirty-year, fixed-rate subprime loans for—at most—half to eight tenths of a percent
above the initial rate on the risky ARM loans they were given.18 Lenders pushed the
riskier loans because they produced higher immediate fees and bonuses for them- not due
to any government mandate.
CRL’s research has demonstrated that common subprime loans with terms such as
adjustable rates with steep built-in payment increases and lengthy and expensive
prepayment penalties presented an elevated risk of foreclosure even after accounting for
differences in borrowers’ credit scores.19 A 2008 study from the University of North
Carolina at Chapel Hill supports the conclusion that risk was inherent in the structure of
the loans themselves.20 In this study, the authors found a cumulative default rate for
recent borrowers with subprime loans to be more than three times that of comparable
borrowers with lower-rate loans. Furthermore, the authors found that adjustable interest
rates, prepayment penalties, and mortgages sold by brokers were all associated with
higher loan defaults. In fact, when risky features were layered into the same loan, the
resulting risk of default for a subprime borrower was four to five times higher than for a
comparable borrower with the lower- and fixed-rate mortgage from a retail lender.
Finally, CRL conducted a more targeted study to focus on the cost differences between
loans originated by independent mortgage brokers and those originated by retail lenders.
In that study, we found that for subprime borrowers, broker-originated loans were
consistently far more expensive than retail-originated loans, with additional interest
payments ranging from $17,000 to $43,000 per $100,000 borrowed over the scheduled
life of the loan. 21 Even in the first four years of a mortgage, a typical subprime borrower
who used a broker paid $5,222 more than a borrower with similar creditworthiness who
received a loan directly from a lender.22 The data overwhelmingly supports that
irresponsible lending and toxic loan products lie at the heart of the crisis.
C.
Minority families and communities of color bear a disproportionate
burden of the foreclosure crisis.
It is well documented that African-American and Latino families disproportionately
received the most expensive and dangerous types of loans during the heyday of the
subprime market.23 CRL research demonstrates that, not surprisingly, communities of
color are now disproportionately experiencing foreclosure.

6

In June 2010, our report, “Foreclosures by Race and Ethnicity: The Demographics of a
Crisis” found that African-Americans and Latinos have experienced completed
foreclosures at much higher rates than whites, even after controlling for income.24 While
the majority of foreclosed families -an estimated 56 percent-involved a white family,
when looking at rates within racial and ethnic groups, nearly 8 percent of both AfricanAmericans and Latinos had already lost a home, compared with 4.5 percent of whites.
We conservatively estimate that, among homeowners in 2006, 17 percent of Latino and
11 percent of African-American homeowners have lost or are at imminent risk of losing
their home, compared with 7 percent of non-Hispanic white homeowners. The losses
extend beyond families who lose their home: From 2009 to 2012, those living near a
foreclosed property in African American and Latino communities will have seen their
home values drop more than $350 billion.
Another CRL report issued in August 2010, “Dreams Deferred: Impacts and
Characteristics of the California Foreclosure Crisis,” shows that more than half of all
foreclosures in that state involved Latinos and African Americans.25 Contrary to the
popular narrative, most homes lost were not sprawling "McMansions," but rather were
modest properties that typically were valued significantly below area median values
when the home loan was made.
The impact of this crisis on families and communities of color is devastating.
Homeownership is the primary source of family wealth in this country, and people often
tap home equity to start a new business, pay for higher education and secure a
comfortable retirement. In addition, home equity provides a financial cushion against
unexpected financial hardships, such as job loss, divorce or medical expenses. Perhaps
most important, homeownership is the primary means by which wealth is transferred
from one generation to the next, which enables the younger generation to advance further
than the previous one. Minority families already have much lower levels of wealth than
white families, and therefore this crisis not only threatens the financial stability and
mobility of individual families but also exacerbates an already enormous wealth gap
between whites and communities of color.26
D.
Although Fannie Mae and Freddie Mac should not have purchased
subprime MBS, their purchases did not cause the crisis.
The roles of Federal National Mortgage Association (“Fannie Mae” or “Fannie”) and the
Federal Home Loan Mortgage Corporation (“Freddie Mac” or “Freddie”) have certainly
had an impact on the shape of the housing market and the availability of certain products
over the course of their existence. However, Fannie and Freddie did not cause the
subprime crisis.
While Fannie Mae and Freddie Mac should not have purchased subprime mortgagebacked securities (and organizations such as ours urged them not to), their role in
purchasing and securitizing problem loans was small in comparison with that of private
industry. All subprime mortgage backed securities were created by Wall Street. Fannie
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Mae and Freddie Mac did not themselves securitize any of these loans because the loans
did not meet their standards.27 When they finally began to purchase the MBS, they were
relative late-comers to a market that had been created by private sector firms, and they
also purchased only the least risky tranches of these securities.28
Ironically, as subprime lending rose, the GSEs’ role in the overall mortgage market
diminished substantially. As of 2001, Fannie Mae and Freddie Mac funded almost twothirds of home mortgage loans across the United States. These were loans that Fannie
Mae and Freddie Mac purchased directly from originators who met the GSE guidelines
and the GSEs either held on their balance sheets or securitized and sold to investors.
Subprime loans accounted for just 7 percent of the market. Around 2003, private issuers
were beginning to introduce new, riskier loan products into the market, and began to
displace the GSEs. In early 2004, private-issue MBS surpassed the GSE issuances of all
loans, and by early 2006, Fannie and Freddie’s market share of new issuances had
dropped to one-third of the total. As the role of the GSEs was declining, the percentage
of subprime loans in the mortgage market almost tripled.29
Eventually, Fannie and Freddie guaranteed and securitized Alt-A loans—loans to
relatively wealthier borrowers with higher credit scores and risky features such as limited
documentation. These investments are the primary source of the GSEs’ losses, and are
the reason why the GSEs were placed into conservatorship.30 But here too, the GSEs did
not lead the market; rather, they followed the market into these loans. The market did not
depend on the GSEs.
Finally, it is important to note that GSE loans—including loans to “riskier” borrowers—
are performing better than the private market. As of June 2010, 13.35 percent of GSE
loans to borrowers with credit scores under 660 were 90+ days delinquent or in
foreclosure. By comparison, the Mortgage Bankers Association reports that the serious
delinquency rate for subprime loans was over 28 percent.31
E.
The Community Reinvestment Act did not lead to the foreclosure
crisis
Critics of the Community Reinvestment Act (“CRA”) claim it caused the crisis by
“forcing” lenders to make risky loans to low- and moderate-income families and to
communities of color. Yet – even apart from the fact that the CRA requires loans to
qualified buyers, not risky ones – most subprime lending was done by financial
institutions that are not even subject to CRA requirements. CRA covers banks and thrifts.
These institutions did not make many subprime loans. In fact, fully 94 percent of
subprime mortgage loans were made by institutions not covered by CRA, or outside the
institutions’ CRA assessment areas, including affiliates that were excluded from CRA
compliance review.32 Moreover, the CRA was passed in 1977, and was in effect for more
than two decades before subprime lending appeared.33
Nor can CRA be blamed for the big banks’ disastrous investment in mortgage-backed
securities backed by subprime loans. These investments were not covered by CRA—
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they did not produce CRA credit and were not encouraged by CRA.34 A 2008 study
found that CRA-covered banks were less likely than other lenders to make risky, highcost loans.35
Finally, a report issued by the Federal Reserve Board in 2000 concluded that mortgage
loans satisfying the low- and moderate-income element of the CRA’s lending test proved
to be at least marginally profitable for most institutions, and that many institutions found
that CRA lending performed no differently than other lending.36 Similarly, the
experience of community development financial institutions (“CDFIs”) serving low- and
moderate-income communities, demonstrates that responsible loans in these communities
can succeed. A recent report on the FY 2007 performance of community development
financial institution (“CDFI”) banks—over 71 percent of whose branches are operated in
low- to moderate-income communities—found that the majority were profitable.
Similarly, community development credit unions had a loan loss rate that was on a par
with that of mainstream credit unions.37
Those who have studied the issue have concluded, as did John Dugan, former
Comptroller of the Currency, that “CRA is not the culprit behind the subprime mortgage
lending abuses, or the broader credit quality issues in the marketplace.”38
F.
Servicer failings have compounded the crisis, producing avoidable
defaults and foreclosures.
Despite both HAMP and proprietary modifications, the number of homeowners in
foreclosure continues to overwhelm the number of borrowers who have received a
permanent loan modification (see Figure 2).
Figure 2. Demand for Relief Continues to Outpace Loan Modifications
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About 4.6 million mortgages are in foreclosure or 90 days or more delinquent as of June
30.39 According to the State Foreclosure Prevention Working Group, more than 60
percent of homeowners with serious delinquent loans are still not involved in any loss
mitigation activity.40
For at least a decade, community-based organizations, housing counselors and advocates
nationwide have documented a pattern of shoddy, abusive and illegal practices by
mortgage servicers whose staff are trained for collection activities rather than loss
mitigation, whose infrastructure cannot handle the volume and intensity of demand, and
whose business records are a mess.41
These abuses include:
 Misapplication of borrower payments, which results in inappropriate and
unauthorized late fees and other charges, as well as misuse of borrower funds
improperly placed in “suspense” accounts to create income for servicers.
 Force-placing very expensive hazard insurance and even charging the borrower’s
account when the borrower’s hazard insurance has not lapsed, often driving an
otherwise current borrower into delinquency and even foreclosure.
 Charging unlawful default- and delinquency-related fees for property monitoring
and broker price opinions.
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 Failing or refusing to provide payoff quotations to borrowers, preventing
refinancing and short sales.
 Improperly managing borrower accounts for real estate tax and insurance
escrows, including failure to timely disburse payments for insurance and taxes,
causing cancellation and then improper force-placing of insurance as well as tax
delinquencies and tax sales.
 Abuses in the default and delinquency process, including failing to properly send
notices of default, prematurely initiating foreclosures during right to cure periods
and immediately following transfer from another servicer and without proper
notices to borrowers, initiating foreclosure when the borrower is not in default or
when the borrower has cured the default by paying the required amount, and
failing to adhere to loss mitigation requirements of investors.
These practices have become so ingrained in the servicing culture that they are now
endemic in the industry. The harm to which borrowers have been subjected as a result of
these abuses cannot be overstated. Numerous homeowners are burdened with
unsupported and inflated mortgage balances and have been subjected to unnecessary
defaults and wrongful foreclosures even when they are not delinquent. Countless
families have been removed from their homes despite the absence of a valid claim that
their mortgage was in arrears.
Perverse financial incentives in pooling and servicing contracts explain why servicers
press forward with foreclosures when other solutions are more advantageous to both
homeowner and investor. For example, servicers are entitled to charge and collect a
variety of fees after the homeowner goes into default and can recover the full amount of
those fees off the top of the foreclosure proceeds.42 The problem of misaligned
incentives is compounded by a lack of adequate resources, management, and quality
control.
What's more, recent legal proceedings have uncovered the servicing industry’s stunning
disregard of basic due process requirements.43 Numerous servicers have engaged in
widespread fraud in pursuing foreclosures through the courts and, in non-judicial
foreclosure states, through power of sale clauses. It is becoming more and more apparent
that servicers falsify court documents not just to save time and money, but because they
simply have not kept the accurate records of ownership, payments and escrow accounts
that would enable them to proceed legally.
III.

QRM regulations should ensure that responsible lending becomes the norm
A.
Requiring mortgage securitizers to retain 5 percent of credit risk is
unlikely to meaningfully deter inappropriate lending; the real value of the
risk retention rule is in its ability to incentivize lenders to make responsible
QRM loans.

Before there were mortgage-backed securities, mortgage lenders retained a relationship
with their borrowers throughout the life of the loan and had a clear financial stake in each
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borrower’s success. This gave lenders strong motivation to confirm that the borrower
could afford the required monthly payments and to avoid subjecting the borrower to
unmanageable payment increases. It also led lenders to work with borrowers through
periods of illness or job loss to ensure that short-term cash-flow shortages did not
produce needless defaults. As a consequence, both historically and recently, these
“portfolio loans” (loans held in the portfolio of the originating lender) performed
significantly better than the securitized loans that were securitized and sold to investors.
Dodd-Frank’s risk retention provisions are intended to incentivize lenders to lend more
responsibly. Dodd-Frank directs the agencies to define QRM taking into consideration
underwriting and product features that historical loan performance data indicate result in
a lower risk of default. The statute provides the following examples of the features to be
considered: documentation and verification of borrower resources, residual income and
debt-to-income ratios, mitigating the potential for payment shock on adjustable rate
mortgages, mortgage guarantee insurance or other types of insurance or credit
enhancement obtained at the time of origination to the extent they reduce the default risk,
and prohibiting or restricting the use of balloon payments, negative amortization,
prepayment penalties, interest-only payments and other features demonstrated to have a
higher default risk.44 The three Senate sponsors of the risk retention provisions—
Senators Johnny Isakson, Kay Hagan, and Mary Landrieu, D-La—sent a letter to the
regulators saying that they intentionally did not include down payment requirements in
the QRM.45
By directing the regulators to define QRM by characteristics shown to lower default risk,
Congress has created the framework for a market in which sensibly underwritten,
responsibly structured, competently serviced mortgages are once again the norm. By
making these mortgages widely available to all creditworthy families, the rules would
protect everyone in the housing finance chain—borrowers, lenders, investors—from the
disruptions that occur when irresponsible lending is allowed to flourish. Unfortunately,
the proposed rule strays far from Congressional intent.
B.
Requiring large down-payments to obtain a QRM loan would
preclude many credit-worthy families from the most sustainable loans—
negatively affecting a large proportion of middle class families and a
disproportionate number of families of color—without a material
improvement in the performance of those loans.
1.

Requiring large down-payments would put homeownership
beyond much of the middle class, with disproportionate impact
on families of color.

Limiting low downpayment loans would unnecessarily close the door to homeownership
for middle-class families, and is contrary to Congressional intent.
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In 2009, the median sales price of a single-family home was $172,100. Even with a
substantial savings commitment ($3,000 per year), it would take a middle-income family
14 years to accumulate the cash needed for a 20 percent downpayment.46
20%
Downpayment
Sales price
Cash required at closing
(downpayment + 5% closing costs)
Monthly savings amount
Approx. # years required to build
downpayment

10%
Downpayment

$

172,100

$

$
$

43,025
250

$

14

$

5%
Downpayment

172,100

$

172,100

25,815
250

$

17,210
250
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Although $3,000 in savings per year may not sound significant, it represents a personal
savings rate of 7.5 percent per year for the average middle class family (2009 real median
household income in the U.S. was $49,777.) For Latino and African-American
households, this would require savings rates of 9.9 percent and 11.5 percent,
respectively.47 Currently, the savings rate for U.S. households is 5.8 percent, one of the
highest savings rates since the early 1990s.48
In high cost areas, a large downpayment requirement would be even more problematic
for working families. Consider, for example Staten Island, New York, and Oakland,
California, where the average listing price for a single-family home is $415,516 (as of
2010)49 and $484,476 (as of 2011) 50 respectively, requiring minimum downpayments of
over $80,000.
As the following chart demonstrates, higher downpayments create barriers to
homeownership and the corresponding wealth-building:
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The agencies’ proposed down-payment requirements for refinance loans are even more
extreme—25 percent for refinances in which the homeowner takes no cash out, and 30
percent for so-called “cash out” refinances. This means that a family current on its
mortgage payments would barred from refinancing into a lower-cost QRM loan simply
because they had less than a 25 percent equity stake in the home. This would disqualify
many current homeowners whose equity has been wiped out in the recent crisis, as
demonstrated by the examples of varying equity levels among homeowners nationwide
and in individual states.
Percent of
Percent of
Percent of
Percent of
Percent of
Homeowners Homeowners Homeowners Homeowners Homeowners
with home
with home
with home
with home
with home
equity of
equity of
equity of
equity of
equity of
Less than
Less than
Less than
Less than
Less than
30%
25%
20%
10%
5%
57
52
46
34
28

Nationwide
Califor-nia 58
54
49
41
36
Florida
70
66
63
55
51
Illinois
58
52
46
33
27
New Jersey 46
41
35
25
21
Source: Community Mortgage Banking Project, based on data from CoreLogic Inc.
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More than half of current homeowners will be disqualified by the proposed QRM
definition from even a rate-reducing refinance loan unless they can come up with a cash
downpayment.
For first-time homebuyers, a ten or twenty percent downpayment requirement would pose
a severe barrier to market entry. Among renters (from whom the pool of first time
homebuyers is drawn), only the wealthiest 25 percent of white, non-Hispanics nationwide
have cash savings in excess of about $5,000. For renters of color, only the wealthiest 25
percent have more than $2,000.51 Even a ten percent downpayment requirement would
put homeownership beyond the reach of many creditworthy families who would
otherwise have succeeded in homeownership, and built wealth for their families.
2.

Excluding from QRM loans those families lacking sufficient
down-payments will come with significant social costs without
corresponding benefit to borrowers, investors or the taxpayers.

Barring creditworthy families from responsible mortgage loans will come with social
costs that are not counter-balanced by improvements in the loan loss rates.
Low downpayment loans have been originated safely for over 50 years, but they
expanded in volume with the growth of the secondary mortgage market in the 1980s.
Over 27 million low downpayment loans were made between 1990 and 2009 (excluding
FHA/VA loans).52 This represents almost one-quarter of the loans purchased by Fannie
Mae and Freddie Mac and 13 percent of total mortgage originations during this period.
Because of these low downpayment loans, millions of low-to-moderate income families
became successful homeowners. These mortgages generally performed well, producing
limited losses for lenders, investors and taxpayers, while expanding the middle class.
The risks associated with subprime loans of recent years derived not from the small
downpayments so much as from the failure to establish ability to repay beyond the
“teaser rate” period of the loan, the failure to document income, and loan features such as
explosive interest rate increases and exorbitant prepayment penalties that made it difficult
for struggling homeowners to exit the loan. Low downpayment loans without these risky
features have generally performed well. Studies have shown that for these responsible
loans, low downpayments are not an important driver of default, at least so long as there
is some downpayment.53 In a recent review of loan performance based on various loan
attributes, Mark Zandi observed, “Even loans with only 3 percent down at origination
have experienced a surprisingly modest 4.7 percent foreclosure rate” during the recent
period of extreme financial stress, where the loans were otherwise well structured and
underwritten.54
The cost side of the ledger includes the prolonging of instability in the housing market.
Home sellers need buyers. Impeding market access for creditworthy home buyers will
harm existing homeowners who need to sell the home in order to relocate for a job, to
accommodate a growing family, or to scale back in retirement. Unduly restricting the
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number of possible buyers will make it harder for families to sell their home and harder
for them to realize its value.
Another substantial cost will be the loss of homeownership as the most significant
wealth-building tool for American families. Beyond the well-documented social and
community benefits of owning a home,55 as a leveraged investment with a built in
savings mechanism, homeownership remains the primary way in which American
households accumulate wealth.56 In 2000, home equity accounted for 32.3 percent of
aggregate household wealth for all Americans. For families of color, this percentage is
even higher: For African Americans, home equity accounted for 61.8 percent of
aggregate wealth, and for Hispanics, 50.8 percent.57 Some recent studies have concluded
that for low-income families, not only is homeownership an important means of wealth
accumulation, but also for most of these households it is the only form of wealth
accumulation.58 Indeed, among households earning between $20,000 and $50,000, those
who own homes have 19 times the wealth of those who rent.59 Overall, real estate
holdings comprise the greatest share of assets held by U.S. households.
Restricting access to homeownership based on wealth accumulation will also exacerbate
further the wealth gap between Whites and African Americans, which has already
quadrupled over the course of a single generation.60

C. Other QRM provisions are also unduly restrictive and will unnecessarily harm
borrowers, investors and the overall economy.
The proposed QRM definition proposes to add a debt to income ratio (“DTI”) of 28
percent for mortgage debt and 36 percent for all debt, as well as a restriction of no 60 day
delinquencies in the previous two years. While very high debt to income ratios and asset
based lending to those unable to pay were contributing factors to high mortgage defaults,
we believe the proposed standards are overly restrictive.
Regarding DTI, subprime loans during the crisis regularly permitted DTIs of 50 or 55%.
Leaving many families with little residual income for necessary living expenses and
makes their mortgages unsustainable. However, the proposed DTI standards are very
restrictive, and could be expanded without unnecessary risk.
Likewise with past credit delinquencies, these are a relevant underwriting criterion, but
again the proposed standards are overly restrictive. For example, many families have
inadequate health insurance and may incur an uninsured medical expense, even though
they are very creditworthy. Experience through Self-Help’s lending and that of others
has shown that such debts are not indicative of risky lending.
CRL is still evaluating data in terms of the exact standards that would be appropriate for
these factors. We note that one leading economist, Mark Zandi, of Moodys.com, has also
expressed concerns that the proposed standards for these factors are too restrictive and
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has suggested debt to income ratios of 33 percent for mortgage debt and 45% for all debt,
and a standard of no 90 day delinquencies in the past two years.61
D.The QRM definition should provide for appropriate servicing.
As demonstrated earlier in this testimony, servicers are failing in their role to serve as
intermediaries between borrowers and investors. Some borrowers face default or even
foreclosure because of improperly applied payments by servicers, or pay thousands of
dollars for force-placed hazard insurance when they already have their own policies.
Other borrowers who are truly in default but appear to qualify for modifications are
denied (or not even considered for) such modifications because of servicer incapacity,
servicer conflicts-of-interests (e.g., when the servicer is the second-lien holder or earns
more by foreclosing by imposing fees), or conflicts among investors (e.g., investors
overall would do better with a modification rather than a foreclosure, but certain investors
would lose).
The QRM definition should include appropriate loan servicing standards, including the
requirement that servicers mitigate losses by taking appropriate action to maximize the
net present value of the mortgages for the benefit of all investors (rather than any
particular investor class). Servicers should also be required to pursue loss mitigation
rather than foreclosure where doing so would yield a net present value that is equal or
greater than under foreclosure. The structure of servicer compensation must not operate
to encourage foreclosure over loss mitigation.
Servicers must be required to implement a reasonable process for addressing subordinate
liens owned by the servicer or any of its affiliates. The interests of the first lien-holders
on the property should have priority in the resolution of a troubled loan, and servicers
holding second liens should have an absolute fiduciary responsibility to act in the best
interests of the first lien-holders, regardless of the servicer’s other interests in the
property. Finally, servicers should be required to publicly disclose their ownership
interests (or those of any affiliate) in any other loans secured by the property that secures
any loan in the pool.
Conclusion
For these reasons, we believe it would be a mistake to build barriers to first-time
homeownership into the fundamental structure of the nation’s housing finance system,
either through the process of GSE reform, through the qualified residential mortgage
definition, or in any other way. In fact, Congress enacted the QRM safe harbor within
the 5% risk retention rule to ensure that most borrowers would be served by wellstructured, responsibly underwritten and appropriately serviced mortgage loans. The
QRM definition should be restructured so that such loans would become widely available
to all credit-worthy families. Unfortunately, under the current proposal, the QRM
definition would recreate a two-tiered credit market, relegating many creditworthy
families to second-tier, less sustainable mortgage loans. Access to responsibly structured
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properly serviced loans is particularly important for families who lack the wealth to
sustain payment shock or hedge against interest rate risk.
Barring these families from access to responsible loans would reinforce an unfair,
separate and unequal housing finance system that would relegate underserved families to
FHA or to higher cost, less desirable lending channels – or even exclude them entirely
from homeownership they could otherwise sustain. Creditworthy borrowers should not
be limited to FHA or to loans that do not meet QRM standards simply because they
cannot make a large downpayment or meet overly restrictive debt to income and credit
history requirements. Middle class families should not be denied creditworthy families
to purchase their homes. That is not good for homeowners or for the health of the overall
market. As a result, we strongly urge regulators to revise the proposed rule in the manner
outlined in this testimony.
We appreciate the chance to testify today and look forward to continuing to work with
Congress and regulators on these crucial issues.
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